AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE CITY OF BELLEVILLE, ILLINOIS
FOR
DESIGN AND CONSTRUCTION
OF THE
BELLEVILLE COMBINED SEWER OVERFLOW PROJECT, ST. CLAIR COUNTY
ILLINOIS

THIS AGREEMENT is entered into this_Q\5"_day of _\Y\ota~ , 200" by
and between the Department of the Army (hereinafter the “Govemment’*)\, represented by the
U.S. Army Engineer, St. Louis District and the City of Belleville, Illinois (hereinafter the “Non-
Federal Sponsor”), represented by the Mayor.

WITNESSETH, THAT:

WHEREAS, the Secretary of the Army is authorized to provide design and construction
assistance for water-related environmental infrastructure and resource protection and
development projects (hereinafter the “Section 219 Program”) pursuant to Section 219 of the
Water Resources Development Act of 1992 (Public Law 102-580), as amended,;

WHEREAS, the project at Madison and St. Clair Counties, lllinois (hereinafter the
Section 219 Infrastructure Assistance Project”), is authorized by Section 219(f)(55) of the Water
Resources Development Act of 1992 (Public Law 102-580), as amended;

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into an
Agreement (hereinafter the “Agreement”) for design and construction assistance for the
Belleville Combined Sewer Overflow Project (an element of the Section 219 Infrastructure
Assistance Project and hereinafter the "Project”, as defined in Article L. A. of this Agreement);

WHEREAS, Section 219 of the Water Resources Development Act of 1992 (Public Law
102-580), as amended, specifies the cost-sharing requirements applicable to the Project and
provides that the Non-Federal share of total project costs shall not be less than 25 percent;

WHEREAS, Section 219(f)(55) of the Water Resources Development Act of 1992
(Public Law 102-580), as amended, provides that $10,000,000 in Federal funds is authorized for
the Madison and St. Clair Counties, Illinois Section 219 Infrastructure Assistance Project;

WHEREAS, the Government and Non-Federal Sponsor have the full authority and
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and
financing of the design and construction of the Project in accordance with the terms of this



Agreement.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree as follows:

ARTICLE I - DEFINITIONS AND GENERAL PROVISIONS
For purposes of this Agreement:

A. The term “Project” shall mean the separation and installation of approximately 21,000
linear feet of sewers and related appurtenant works as generally described in the Letter Report,
Environmental Infrastructure Assistance Project, Madison and St. Clair Counties, Illinois dated
14 January 2004, and approved by the St. Louis District Acting Commander on 14 January 2004.

B. The term "total project costs” shall mean all costs incurred by the Non-Federal
Sponsor and the Government in accordance with the terms of this Agreement directly related to
design and construction of the Project. Subject to the provisions of this Agreement, the term
shall include, but is not necessarily limited to: preconstruction engineering and design costs the
Government’s engineering and design costs during construction; the costs of investigations to
identify the existence and extent of hazardous substances in accordance with Article XV.A. of
this Agreement; costs of historic preservation activities in accordance with Article XVIILA. and
XVIILC. of this Agreement; actual construction costs, supervision and administration costs; costs
of participation in the Project Coordination Team in accordance with Article V of this
Agreement; costs of contract dispute settlements or awards; the value of lands, easements, rights-
of-way, relocations, suitable borrow and dredged or excavated material disposal areas and permit
costs for which the Government affords credit toward total project costs in accordance with
Article IV of this Agreement; and costs of audit in accordance with Article X of this Agreement.

The term does not include any costs for operation, maintenance, repair, replacement, or
rehabilitation; any costs due to betterments; any costs of dispute resolution under Article VII of
this Agreement; or the Non-Federal Sponsor’s costs of negotiating this Agreement.

C. The term “financial obligations for design and construction” shall mean a financial
obligation of the Government, other than an obligation pertaining to the provision of lands,
easements, rights-of-way, relocations, and borrow and dredged or excavated material disposal
areas, that results or would result in a cost that is or would be included in total project costs.

D. The term “non-Federal proportionate share” shall mean the ratio of the Non-Federal
Sponsor’s total cash contribution required in accordance with Article ILD.(2) of this Agreement
to total financial obligations for design and construction, as projected by the Government.

E. The term “period of design and construction” shall mean the time period from execution of
this Agreement to the date that the U.S. Army Engineer for the St. Louis District (hereinafter the
“District Engineer”) notifies the Non-Federal Sponsor in writing of the Government’s
determination that construction of the Project is complete, or the date that this Agreement is
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terminated in accordance with Article XIV or XV.C., whichever is earlier.

F. The term "highway" shall mean any public highway, roadway, street, or way,
including any bridge thereof.

G. The term "relocation" shall mean providing a functionally equivalent facility to the
owner of an existing utility, cemetery, highway or other public facility, or railroad (including any
bridge thereto) when such action is authorized in accordance with applicable legal principles of
just compensation. Providing a functionally equivalent facility may take the form of alteration,
lowering, raising, or replacement and attendant removal of the affected facility or part thereof.

H. The term "fiscal year" shall mean one fiscal year of the Government. The
Government fiscal year begins on October 1 and ends on September 30.

I. The term "functional portion of the Project” shall mean a portion of the Project that is
suitable for tender to the Non-Federal Sponsor to operate and maintain in advance of completion
of the entire Project. For a portion of the Project to be suitable for tender, the District Engineer
must notify the Non-Federal Sponsor in writing of the Government’s determination that the
portion of the Project is complete and can function independently and for a useful purpose,
although the balance of the Project is not complete.

J. The term "betterment” shall mean a change in the design and construction of an
element of the Project resulting from the application of standards that the Government
determines exceed those that the Government would otherwise apply for accomplishing the
design and construction of that element. The term does not include features in addition to the
Project.

K. The term “Federal program funds” shall mean funds or grants provided directly to the
Non-Federal Sponsor by a Federal agency, other than the Department of the Army, and any non-
Federal matching share required therefor.

ARTICLEII OBLIGATIONS OF THE GOVERNMENT AND THE NON-FEDERAL
SPONSOR

A. The Government, subject to receiving funds appropriated by the Congress of the
United States (hereinafter, the "Congress") and using those funds and funds provided by the Non-
Federal Sponsor, shall expeditiously design and construct the Project, applying those procedures
usually applied to Federal projects, pursuant to Federal laws, regulations, and policies.

(1) The Government shall afford the Non-Federal Sponsor the opportunity to
review and comment on the solicitations for all contracts, including relevant plans and
specifications, prior to the Government's issuance of such solicitations. The Government shall
not issue the solicitation for the first design contract until the Non-Federal Sponsor has
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confirmed in writing its willingness to proceed with the Project. To the extent possible, the
Government shall afford the Non-Federal Sponsor the opportunity to review and comment on all
contract modifications, including change orders, prior to the issuance to the contractor of a
Notice to Proceed. In any instance where providing the Non-Federal Sponsor with notification of
a contract modification or change order is not possible prior to issuance of the Notice to Proceed,
the Government shall provide such notification in writing at the earliest date possible. To the
extent possible, the Government also shall afford the Non-Federal Sponsor the opportunity to
review and comment on all contract claims prior to resolution thereof. The Government shall
consider in good faith the comments of the Non-Federal Sponsor, but the contents of
solicitations, award of contracts, execution of contract modifications, issuance of change orders,
resolution of contract claims, and performance of all work on the Project (whether the work is
performed under contract or by Government personnel), shall be exclusively within the control of
the Government.

(2) Throughout the period of design and construction, the District Engineer shall
furnish the Non-Federal Sponsor with a copy of the Government’s Written Notice of Acceptance
of Completed Work for each contract for the Project.

(3) As of the effective date of this Agreement, $2,691,000 of Federal funds have
been appropriated for the Section 219 Infrastructure Assistance Project of which $687,000 is
available for the Project. The Government makes no commitment to budget additional Federal
funds for the Section 219 Infrastructure Assistance Project, or to make additional funds available
for this Project. Notwithstanding any other provision of this Agreement, the Government’s
financial participation in all projects under the Section 219 Infrastructure Assistance Project,
including this Project, is limited to $2,691,000, plus any additional funds that the Congress may
appropriate for the Section 219 Infrastructure Assistance Project. In the event that the Congress
does not appropriate funds sufficient to meet the Federal share of funds required to continue
construction of the Project in the then-current or upcoming fiscal year, the Government shall
notify the Non-Federal Sponsor of the insufficiency of funds and the parties, within the Federal
and Non-Federal funds available for the Project, shall suspend design and/or construction or
terminate this Agreement in accordance with Article XIV.B. of this Agreement. To provide for
this eventuality, the Government may reserve a percentage of total Federal funds available for the
Project and an equal percentage of the total funds contributed by the Non-Federal Sponsor in
accordance with Article ILD. of this Agreement as a contingency to pay costs of termination,
including any costs of contract claims and contract modifications.

B. The Non-Federal Sponsor may request the Government to accomplish betterments.
Such requests shall be in writing and shall describe the betterments requested to be
accomplished. If the Government in its sole discretion elects to accomplish the requested
betterments or any portion thereof, it shall so notify the Non-Federal Sponsor in a writing that
sets forth any applicable terms and conditions, which must be consistent with this Agreement. In
the event of conflict between such a writing and this Agreement, this Agreement shall control.
The Non-Federal Sponsor shall be solely responsible for all costs due to the requested
betterments and shall pay all such costs in accordance with Article VI.C. of this Agreement.



C. When the District Engineer determines that the entire Project is complete or that a
functional portion of the Project is complete, the District Engineer shall so notify the Non-
Federal Sponsor in writing and furnish the Non-Federal Sponsor with an Operation,
Maintenance, Repair, Replacement, and Rehabilitation Manual (hereinafter the "OMRR&R
Manual”) and with copies of all of the Government’s Written Notices of Acceptance of
Completed Work for all contracts for the Project or the functional portion of the Project that have
not been provided previously. Upon such notification, the Non-Federal Sponsor shall operate,
maintain, repair, replace, and rehabilitate the entire Project or the functional portion of the
Project in accordance with Article VIII of this Agreement.

D. The Non-Federal Sponsor shall contribute not less than 25 percent of total project
costs in accordance with the provisions of this paragraph.

(1) In accordance with Article III of this Agreement, the Non-Federal Sponsor
shall provide all lands, easements, rights-of-way, and suitable borrow and dredged or excavated
material disposal areas that the Government determines the Non-Federal Sponsor must provide
for the construction, operation, and maintenance of the Project, and shall perform or ensure
performance of all relocations that the Government determines to be necessary for the
construction, operation, and maintenance of the Project.

(2) If the Government projects that the value of the Non-Federal Sponsor’s
contributions under paragraph D.1. of this Article and Articles V, X, XV.A, of this Agreement
will be less than 25 percent of total project costs, the Non-Federal Sponsor shall provide an
additional cash contribution, in accordance with Article VLB. of this Agreement, in the amount
necessary to make the Non-Federal Sponsor’s total contribution equal to 25 percent of total
project costs.

E. The Non-Federal Sponsor may request the Government to provide lands, easements,
rights-of-way, and suitable borrow and dredged or excavated material disposal areas or perform
relocations on behalf of the Non-Federal Sponsor. Such requests shall be in writing and shall
describe the services requested to be performed. If in its sole discretion the Government elects to
perform the requested services or any portion thereof, it shall so notify the Non-Federal Sponsor
in a writing that sets forth any applicable terms and conditions, which must be consistent with
this Agreement. In the event of conflict between such a writing and this Agreement, this
Agreement shall control. The Non-Federal Sponsor shall be solely responsible for all costs of the
requested services and shall pay all such costs in accordance with Article VI.C. of this
Agreement. Notwithstanding the provision of lands, easements, rights-of-way, and suitable
borrow and dredged or excavated material disposal areas or performance of relocations by the
Government, the Non-Federal Sponsor shall be responsible, as between the Government and the
Non-Federal Sponsor, for the costs of cleanup and response in accordance with Article XV.C. of
this Agreement.

F. The Government shall perform a final accounting in accordance with Article VLD. of
this Agreement to determine the contributions provided by the Non-Federal Sponsor in
accordance with paragraphs B, D, and E of this Article and Articles V, X, and XV.A. of this
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Agreement and to determine whether the Non-Federal Sponsor has met its obligations under
paragraphs B, D, and E of this Article.

G. During the period of design and construction, the Government shall develop and
coordinate as required, the Environmental Assessment and either an Environmental Impact
Statement or a Finding of No Significant Impact necessary to inform the public regarding the
environmental impacts of the Project in accordance with the National Environmental Policy Act
of 1969 (hereinafter “NEPA”). Compliance with NEPA is a prerequisite to undertaking
construction of the Project. The NEPA evaluation process shall begin as early as practicable
during the Project design phase. Any costs incurred by the Government relating to compliance
with this paragraph shall be included in total project costs and shared in accordance with the
provisions of this Agreement.

H. No construction shall be undertaken until all applicable environmental laws and
regulations have been complied with, including, but not limited to NEPA and Section 401 of the
Federal Water Pollution Control Act (33 U.S.C. 1341).

I. The Non-Federal Sponsor shall not use Federal program funds to meet the Non-Federal
Sponsor's share of total project costs under this Agreement unless the Federal agency providing
the Federal program funds verifies in writing that the expenditure of such funds is expressly
authorized by statute.

ARTICLE 1T - LANDS, RELOCATIONS, DISPOSAL AREAS, AND PUBLIC LAW 91-646
COMPLIANCE

A. The Government, after consultation with the Non-Federal Sponsor, shall determine
the lands, easements, and rights-of-way required for the construction, operation, and maintenance
of the Project, including those required for relocations, borrow materials, and dredged or
excavated material disposal. The Government in a timely manner shall provide the Non-Federal
Sponsor with general written descriptions, including maps as appropriate, of the lands,
easements, and rights-of-way that the Government determines the Non-Federal Sponsor must
provide, in detail sufficient to enable the Non-Federal Sponsor to fulfill its obligations under this
paragraph, and shall provide the Non-Federal Sponsor with a written notice to proceed with
acquisition of such lands, easements, and rights-of-way. Prior to the end of the period of design
and construction, the Non-Federal Sponsor shall acquire all lands, easements, and rights-of-way
set forth in such descriptions. Furthermore, prior to issuance of the solicitation for each
construction contract, the Non-Federal Sponsor shall provide the Government with authorization
for entry to all lands, easements, and rights-of-way the Government determines the Non-Federal
Sponsor must provide for that contract.



