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Institutional Controls

What they are and how they are used

WHAT IS AN INSTITUTIONAL CONTROL?

The purpose of this fact sheet is to provide an overview of Institutional Controls (IC) and how
they are used. A separate fact sheet is being developed on establishing and maintaining ICs as
part of an environmental cleanup remedy decision. That fact sheet will also be available on the
Department of Defense (DoD) BRAC Environmental homepage at
http://www.dtic.mil/envirodod/brac/index.html.

¢ ICs have a long history as a tool in property law and their use in a non-environmental
context is quite common. An example of an IC in a non-environmental context is a
prohibition against having a television reception satellite dish in a planned community.

e AnIC is alegal or institutional mechanism that limits access to or use of property, or

_ warns of a hazard. An IC can be imposed by the property owner, such as use restrictions

e contained in a deed or by a government, such as a zoning restriction.

USES OF INSTITUTIONAL CONTROLS IN ENVIRONMENTAL CLEANUP

ICs are used to ensure protection of human health and the environment.

ICs are used to protect ongoing remedial activities and to ensure viability of the remedy.

ICs are specifically provided for by the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) and the National Contingency Plan (NCP).

DoD has used and will use ICs in remedial activities during cleanup and as part of a
final remedy.

8
TYPES OF INSTITUTIONAL CONTROLS
ICs fall into two categories: |
o Proprietary controls A
. o Governmental controls
What isa Proprietary'Control?
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‘ o0 A proprietary control is a private contractual mechanism contained in the deed or
other document transferring the property.

o Proprietary controls involve the placement of restrictions on land through the use
of easements, covenants, and reversionary interests. Easements, covenants, and
reversionary interests are nonpossessory interests. Nonpossessory interests give
their holders the right to use or restrict the use of land, but not to possess it.

o State law varies on the application and enforcement of such restrictions.
What is an Easement?

"o An easement allows the holder to use the land of another, or to restrict the uses of
the land. For example, a conservation easement restricts the owner to uses that are
compatible with conservation of the environment or scenery.

bt
155
Conservation Easement
‘ o If the owner violates the easement, the holder may bring suit to restrain the owner.

o An easement "appurtenant" provides a specific benefit to a particular piece of
land. For example, allowing a neighbor to walk across your land to get to the
beach. The neighbor's land, the holder of the easement, benefits by having beach
access through your land.

o An easement "in gross" benefits an individual or company. For example, allowing
the utility company to come on your land to lay a gas line. The utility company,
the holder of the easement, benefits by having use of the land to lay the gas line.

o An affirmative easement allows the holder to use another's land in a way that,
without the easement, would be unlawful-- for example, allowing a use that would

otherwise be a trespass.

o A negative easement prohibits a lawful use of land - for example, creating a
restriction on the type and amount of development on land.

What is a Covenant?

o A covenant is a promise that certain actions have been taken, will be taken, or
may not be taken. ’

o Covenants can bind subsequent owners of the land. There are special legal
‘ requirements needed to bind subsequent owners.

o An affirmative covenant is a promise that the owner will do something that the
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. . owner might not otherwise be obligatedto do -- for example, mamtammg a fence
' on the property that surrounds a landfill.

o A negative covenant is a promise that an owner will not do something that the
owner is otherwise free to do -- for example, restricting the use of groundwater on
the land.

What is a Reversionary Interest?

o A reversionary interest places a condition on the transferee's right to own and
occupy the land. If the condition is violated, the property is returned to the
original owner or the owner's successors.

o Each owner in the chain of title must comply with conditions placed on the
property. If a condition is violated the property can revert to the original owner,
even if there have been several transfers in the chain of title.

6 " Zoning and Pérmitting

WHAT IS A GOVERNMENTAL CONTROL? -

 Governmental controls are restrictions that are within the traditional police powers of -
state and local governments to impose and enforce.

¢ Permit programs and planmng and zoning limits on land use are examples of
govemmental controls.

What are possible governmental controls?

o Zoning- Use restrictions imposed through the local zoning or land use planning
authority. Such restrictions can limit access and prohibit disturbance of the
remedy. Zoning authority does not exist in every jurisdiction.

o Siting restrictions - Control land use in areas subject to natural hazards, such as
earthquakes, fires, or floods. Such restrictions are created through statutory
authority to require that states implement and enforce certain land use controls as
well through local ordinances.

o Groundwater restrictions- Specific classification systems used to protect the
quality of or use of ground water. These systems operate through a state well
permitting system. Under them, criteria may be established that must be met

before a use permit or construction is allowed.
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Examples of the Application of Institutional Controls

=
Historic Preservation at U.S. Customs House, Boston

In 1987, the Custom House in Boston was deemed excess and the
General Services Administration (GSA), through special
legislation, sold it to the Boston Redevelopment Authority. At the
time of the sale, the GSA placed an historic preservation covenant
in the deed to protect the exterior architectural and structural
integrity of the building. The Boston Redevelopment Authority
wanted to resell the Custom House to a developer that planned to
connect it by a skyway to a building half a block away. When GSA
refused to remove the historic covenant, the deal fell through.
Several years later, the Marriott Corporation proposed a plan to buy
the Custom House and create an urban park between the Marriott at
the Wharf and the Custom House. Under the plan, the building will
retain its historic appearance and will be used as one of Marriott's

- time-share properties.

Examples of the Application of Institutional Controls

Limiting Subsurface Use at Former Minuteman Missile
Silos

With the end of the Cold War, the Department of Defense
announced the retirement of

the Force Minuteman missile system in North and South Dakota
and Missouri. As allowed by the Strategic Arms Reduction Treaty,
the Air Force, after extensive technical analysis and public
comment, determined that dismantlement of the missile facilities
would be accomplished by imploding the structures; capturing the
contamination within the concrete structures; capping each
structure with a combination of three feet of soil and a thick plastic
liner; and contouring the landscape at an additional depth of seven
feet above the facility. The Air Force also determined that
CERCLA 120(h) applied to the transfer of these facilities to non-
federal entities. The Air Force and the U.S. Environmental
Protection Agency (EPA) found a sensible approach to address
environmental issues, which was formalized in an agreement
between the two agencies. The agreement calls for the GSA in
disposing the property to notify federal and state regulators when
the property is transferred; provide prior notice to and obtain the

approval of federal and state regulators for any construction or
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‘ other activity that would affect the underground facility or

' - groundwater monitoring wells; and place restrictions in the deed of
conveyance to prohibit future property owners from installing water
wells or otherwise physically penetrating beneath the surface of the
site below two feet. The Air Force and regulators also were
provided with rights of access. The ICs are in place for the disposal
of these missile sites in North and South Dakota and Missouri.

Other Sources of Information

1. John Pendergrass, Use of Instztutzonal Controls as Part of a Supetfund Remedy: Lessons from Other Programs, 26 ELR
10219 (March 1996).

2. Report of the Future Land Use Working Group to the Defense Environmental Response Task Force, Types of Institutional
Controls, (May 1996), available on DoD BRAC environmental homepage at http.//www.dtic.mil/envirodod/brac/index. html.

3. Report to the Future Land Use Working Group to the Defense Environmental Response Task Force, Makmg Institutional
Controls Effective, (September 1996) available on DoD BRAC environmental homepage at
‘pr /fwww.dtic.mil/envirodod/brac/index. html.
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NOTICE
We welcome and invite your comments on this fact sheet, as we seek ways to improve the

information provided. Please send comments to the following address:

OADUSD (Environmental Cleanup)
Att: Fast-track Cleanup
3400 Defense Pentagon

Washington, D.C. 20301-3400.

Bl BRAC Cleanup Team (BCT) Resource Link
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